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Government Contracting
SDVO SBC OR SDVOSB: TIME FOR
A COMPLIANCE AUDIT
By Paralee White, Esq.

F

irms participating in the Service-Disabled VeteranOwned Small Business programs are confused—
and rightly so. There is confusion due to changes
that really are changes, such as the VA’s new one-VetBiz
registration; there is confusion because old rules are being
newly enforced; and there is confusion because two separate
agencies, the VA and the SBA, are running two separate
programs with two separate sets of rules. Turning confusion
into fear is the pressure now being placed on the VA to debar
ineligible self-certifying firms due to two recent GAO reports
regarding fraud and abuse in the programs. Forget the fear
and confusion, here is how to keep the rules straight and
steer clear of trouble.
First, think of the VA and the SBA programs as separate from one
another, just as you think of the 8(a) and HUBZone programs
as separate. The SBA’s SDVO SBC program began about a
decade ago when The Veterans Entrepreneurship and Small
Business Developmyent Act of 1999 established Federal
Government-wide goals for awarding federal contracts
to SDVO SBCs. The Veterans Benefit Act of 2003 later
established sole source and set-aside rules. Together the two
Acts establish the SDVO SBC Federal Government-wide
program run by the SBA—the designated Federal authority
for small business programs. The SBA issued regulations
defining SDVO SBCs in May 2004 (13 CFR §125.8 et.
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seq.). Later, the FAR Council established new set-aside
rules, a new solicitation clause, and new SDVO SBC FAR
protest rules. Nice and simple: Federal Government-wide,
SDVO SBC only, self-certification, FAR coverage, and the
SBA administering it – similar to the 8(a) and HUBZone
programs.
The VA’s SDVOSB program, Veterans First, began in
December 2006. Veterans First applies only to contracts
issued by the VA, giving first priority on VA contracts to
SDOVSBs, and second priority to VOSBs. More importantly
for this discussion, it also mandated that VA contracts only
be awarded to firms listed in a VA database, now known as
VetBiz, and that the VA verify (1) that the firm is “owned
and controlled by veterans”; and (2) that the service-disabled
veteran is indeed service disabled. In December 2009, the
VA adopted its own acquisition and protest regulations, and,
in February 2010, its own verification guidelines.
Second, know the differences in the rules of these programs.
From the very beginning, the initial set-aside process
for the two programs has been quite different. The VA
program trumps all other programs by giving the SDVOSB
first priority for contracting with small businesses. Further,
the program has few restrictions on sole source awards,
even allowing VA Contracting Officers to award sole source
contracts up to $5M, even if there are other SDVOSBs that
could bid. The only downside to these sole source awards is
that they need to be synopsized. Under the SBA’s program,
however, non-VA agencies can award sole source contracts
only up to $3.5 M for services and $6 M for manufacturing,
and only if a sole SDVO SBC exists that can do the work.
The certification (aka verification at the VA) process is
different. The SBA’s SDVO SBC program requires merely
self-certification. There is no requirement that the SDVO
SBC be on a database such as the VA’s VetBiz; and whether
the concern is or is not on VetBiz is irrelevant to a protest.
Continued on page 2
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long-term decision-making and the day-to-day management
and administration of the business. An SDV must also hold
the highest officer position, and, in the case of a LLC, the
SDV must serve as managing member with control over
all of the company’s decisions. An SDVO SBC owner may
be employed by other businesses, or own other businesses
under the SBA’s SDVO SBC program, as
long as the SDV’s other ownership interests
or outside employment does not impede his
these new
ability to control the SDVO SBC.

However, if a firm protested under the SBA’s program
happens to be on VetBiz, and it loses the protest, the concern
will be removed from VetBiz by the VA. Quite different from
the SBA’s program, the VA’s rules (regulations and clauses)
require that an SDVOSB be on VetBiz and be
verified by January 1, 2012. As of April 2010,
GAO reported that the VA had verified only
Given
about 14% of the firms listed in the database.
Due to reports of fraud and abuse, as well as
enforcement
the impending 2012 deadline, the VA has
efforts by the VA,
stepped up its efforts to verify firms on the
it is important
VetBiz database.

to understand

The VA, on the other hand, requires that
the SDV work full-time for the registered
SDVOSB. Moreover, the VA defines “fulltime” as “working at the business during
the normal working hours, which equate
to Monday through Friday, approximately
9 a.m. to 5p.m.” Anecdotal evidence is that
the VA will verify a firm if the owner has
another job outside normal working hours,
but the VA does not publish its decisions so
it is hard to know what standards it applied.
Further, in order to be identified on the VA
VetBiz database as an eligible SDVOSB, the
SDV must earn the highest compensation
unless the SDV can demonstrate that
electing to take a lower salary helps the
SDVOSB.

The Veterans Benefit Act of 2010, signed by
that the VA has
the President on October 13, 2010, changed
the verification requirements yet again. The
stated, and the
Act states that no business may be listed in
Act requires,
VetBiz until the VA verifies that the small
business is owned and controlled by veterans,
that firms
and that any service-disabled veteran is
misrepresenting
service-disabled. It also provides that the
VA is to notify all non-verified concerns
SDVOSB
in the database not later than 60 days after
status shall be
enactment of the Act that the VA is required
to verify the firm, that the concern must
debarred from
apply for verification, that application gives
VA contracting
the VA permission to access certain personal
for a reasonable
The rules for forming joint ventures are
information, and that the non-verified
different. In 2007 and again in 2009, the
concerns must submit all the information to
period of time.
SBA interpreted the SDVO SBC ownership
the VA within 90 days of receiving the notice
and joint venture regulations as prohibiting
to apply or be removed from VetBiz. The VA
an SDVO joint venture from being set up as
has not issued any statement with regard to
a separate legal entity. In both cases, the SDVO joint venture
how it intends to implement this new requirement.
was a limited liability company (LLC). According to the
SBA, the service-disabled veteran must have direct ownership
The ownership requirements are also quite different between
of the SDVO SBC and a joint venture that is an LLC could
the two programs. Specifically, subject to management
not satisfy the direct ownership requirement since two
control, as discussed in greater depth below, the SBA’s
companies, rather than a service-disabled veteran, directly
program allows an SDV to have multiple SDVO SBC
own the LLC. As a perfect example of the confusion sewn by
companies. The VA program, however, allows only one
the two separate regulatory programs, the VA regulations and
SDVOSB per veteran to be listed on VetBiz.
policy guidance expressly require SDVO joint ventures that
will perform VA contracts to become separate legal entities.
The substantive “management control” requirements
Thus, SDVO joint ventures pursuing VA contracts have an
are different. The SBA’s SDVO SBC program requires that
entirely different set of rules when compared to SDVO joint
management and daily business operations of the SDVO
ventures for all other agencies.
SBC must be controlled by one or more SDVs. Control
means that one or more SDVs are responsible for both the
The Legal Advisor is a periodic newsletter designed to inform clients and other interested persons about recent developments and
issues relevant to federal contractors and commercial businesses. Nothing in the Legal Advisor constitutes legal advice, which can
only be obtained as a result of personal consultation with an attorney. The information published here is believed to be accurate at
the time of publication but is subject to change and does not purport to be a complete statement of all relevant issues.
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The protest process is different, both for size and status.
The VA’s rules state that the VA will decide all VA SDVOSB
protests until the VA enters into an interagency agreement
with the SBA to do otherwise. However, those rules also state
that all size issues are to be referred to SBA. Regardless, the
VA is deciding both allegations regarding SDVO status as
well as those involving affiliation, i.e., size. Further, the VA
is not referring decisions on size issues to the SBA. Aside
from the confusion, the VA is also required to give the
protested firm a chance to respond to the initial grounds of
protest, however, in one case we have seen, the VA based its
decision on grounds which were not raised in the protest
and the Agency failed to provide the SDVOSB with an
opportunity to respond. Moreover, the VA rules state that
the VA’s decision is final and, unlike the SBA’s appeal route
to its Office of Hearing and Appeals, does not provide an
appeal process, thereby denying SDVOSBs due process.

Small government contractors facing pressure to potentially
cross the line may want to point their teammates to a
recent federal court decision in Virginia, which resulted
in a subcontractor going unpaid for its work on a set-aside
contract. The decision in Morris-Griffin Corporation v.
C&L Service Corporation, 2010 WL 3221975 (E.D. Va.
2010), involved a U.S. Department of Housing and Urban
Development contract set-aside for participants in the
SBA’s 8(a) Business Development Program. Morris-Griffin
Corporation, the incumbent contractor, graduated from
the 8(a) program in 2007 and was ineligible to compete as
a prime contractor for the re-solicitation. This led MorrisGriffin to seek out an active 8(a) participant, C&L Service
Corporation, as a teaming partner. The parties entered into
a teaming agreement, and later, a subcontract.
Although the contract at issue was an 8(a) set-aside, the
parties’ subcontract provided that Morris-Griffin personnel
would perform the bulk of the work on the project, as well
as provide most of the capital and resources necessary for the
work. Morris-Griffin was also slated to play a large role in
the day-to-day management of the project. Although C&L
also played a management role, it had no prior experience
in the type of work at issue.

Lastly, further adding to the confusion, the FAR protest
rules do not distinguish between SBA SDVO SBC and
VA SDVOSB protests, and the SBA has decided to take
jurisdiction over both. In one case, a VA CO sent a status
protest to the SBA and the VA. The SBA decided the case
based on its criteria without regard to the VA rules.
In sum, participation in the programs requires knowledge
of the rules and planning. Do not let the confusion result
in wasted proposal and bid efforts, or worse, suspension
or debarment. Check out the rules and review compliance
now—before a protest or verification begins. p

C&L won the prime contract and the teammates began
performance. After the parties had performed together for
approximately one year, Morris-Griffin submitted a large
invoice to C&L for subcontract work it claimed to have
performed. C&L, believing the invoice to be significantly
overstated, refused to pay most of it. The dispute wound
up in federal court, where Morris-Griffin asked the judge
to enforce the subcontract and require C&L to pay MorrisGriffin for its work.

About the Author: Paralee White is counsel at PilieroMazza.
Ms. White has over 25 years of experience in federal
government contracts and related business matters, both as
an attorney and as a business owner. She can be reached at
pwhite@pilieromazza.com.

The court refused to enforce the subcontract, holding that
the contract was “illegal” and an “agreement conceived
in fraud” because it called for the parties to violate the
Federal Acquisition Regulation and the SBA’s regulations.
Specifically, the court found that by agreeing that MorrisGriffin would perform the bulk of the work, the parties had
evaded the Limitation on Subcontracting provision, which
requires 8(a) firms to perform at least 50% of the costs of
service contracts with their own forces. The court also wrote
that the parties were undoubtedly affiliates under the SBA’s
“ostensible subcontractor” rule, rendering them ineligible
for award of the HUD prime contract in the first instance.
For these reasons, Morris-Griffin was not able to recover on
its contractual claims against C&L.

Government Contracting
SET-ASIDE CONTRACT CASE STUDY:
MORRIS-GRIFFIN CORPORATION
V. C&L SERVICE CORPORATION
By Steven J. Koprince, Esq.

O

n federal set-aside procurements, teaming
arrangements between small prime contractors and
large subcontractors can be beneficial for both parties. But
sometimes, large businesses may encourage their small
teaming partners to “push the envelope” in terms of the
respective percentages of work the parties will perform, the
large business’s managerial role, and other aspects of the parties’
relationship that could lead to affiliation problems under the
SBA’s size regulations, or other compliance concerns.
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C&L may have walked away without having to pay its
subcontractor’s invoice, but it did not escape unscathed.
The court wrote that C&L “knew, or at least should have
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SET-ASIDE CONTRACTS. . .
Continued from page 3
known, that the parties’ bid was unlawful under governing
federal regulations.” The court’s findings could expose C&L
to further investigation, or make it more difficult for C&L
to show itself to be a responsible business on future federal
procurements.
Morris-Griffin demonstrates that while teaming arrangements
can be beneficial for small and large businesses alike, teaming
partners need to understand the applicable rules, and play
by them. As the Morris-Griffin Corporation discovered,
an ill-conceived teaming or subcontract arrangement may
result in the inability to enforce the contract. Particularly
given the current focus on cleaning up fraud and abuse in
the SBA’s procurement programs, prime contractors and
subcontractors should heed the warning in the Morris-Griffin
decision and make sure that their contractual arrangements
comply with the SBA’s rules. p
About the Author: Steven J. Koprince, an associate with
PilieroMazza, practices in the areas of government contracts,
construction law and regulatory affairs. Mr. Koprince can
be reached at skoprince@pilieromazza.com.

PilieroMazza News
FAVORABLE SIZE DETERMINATION
FOR SDVOSB CLIENT

P

ilieroMazza successfully defended a size protest that
was filed against the awardee of a NASA contract.
The size protest made allegations of ostensible
subcontractor, identity of interest, and totality of the
circumstances affiliation. After examining the awardee’s
proposal, the SBA found that the awardee would perform
the majority of the work under the contract and each of its
subcontractors was assigned discrete functions.
Furthermore, no subcontractor would perform more
than 10% and the awardee was in full control of all of its
subcontractors. Under these circumstances, it was clear to
the SBA that the awardee was not “unusually reliant” on any
of its subcontractors. Additionally, the SBA found that the
existence of two prior prime/subcontractor agreements was
insufficient to find affiliation through economic dependence
or the totality of the circumstances.
As a result, the SBA denied the size protest and issued a size
determination confirming the awardee’s eligibility as a small
business for the contract. p
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MANAGING OSHA INSPECTIONS
AND CITATIONS
By Kelly Buroker

V

ery few things are as disruptive and potentially
harmful to a company as being subjected to an
Occupational Safety and Health Administration
(OSHA) inspection. And while properly handling OSHA
inspections is essential for any company, it is even more
crucial for companies that do business with the federal
government. This is particularly true given the current
political climate that is likely to result in an increased
number of OSHA inspections of government contractors,
as well as increased consideration of OSHA violations in
contract awards.
By way of background, OSHA enforces occupational
safety and health regulations by inspecting workplaces,
issuing citations, and imposing monetary penalties for
violations of OSHA safety and health standards. Inspections
are generally conducted without advance notice. And,
although it is now settled that OSHA must obtain a warrant
if an employer refuses entry for a non-emergency inspection,
the vast majority of inspections occur with the employer’s
consent, likely due to companies’ desire to foster a good
relationship with OSHA.
According to a new report issued by the Government
Accountability Office (GAO), the federal government
awarded billions of dollars in contracts to companies that
violated wage, labor, and safety regulations in 2009. See
Federal Contracting: Assessment and Citations of Federal Labor
Law Violations by Selected Federal Contractors, GAO-10-1003
(Sept. 17, 2010). GAO conducted the study at the request
of some members of Congress who expressed concern that
companies may be awarded federal contracts even after
receiving citations for violating federal laws designed to
ensure the safety of employees.
As a result of its review, GAO confirmed Congressional
concern and concluded that the federal government has, in
fact, awarded contracts to companies that have incurred large
fines for OSHA violations. Specifically, from its analysis of
the 50 largest OSHA fines for health and safety violations
from 2005 through 2009, GAO found that nearly 40 percent
of the fines were assessed against companies who received
federal contracts in 2009. Further, the report noted that none
of the major contractors had been suspended or debarred
due to their OSHA violations.
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OSHA violations carry potentially serious ramifications
for government contractors, including suspension and
debarment if a contractor has a record of continuing
noncompliance. However, even if violations are not
pervasive enough to result in suspension or debarment,
contractors could still be confronted with practical bars to
award. For example, Federal agencies are required to award
contracts only to “responsible” sources. Federal Acquisition
Regulation Subpart 9.104-1 states that “a satisfactory
record of integrity and business ethics” is one of the general
standards of responsibility. As such, contractors with
questionable records of OSHA compliance
run the risk of being found nonresponsible
and ineligible for award. Additionally,
OSHA violations and citations can be
considered as part of a contractor’s past
performance evaluation. Given the GAO
report’s general indication that the federal
system is replete with contractors that
violate labor laws and the political climate,
contractors must take special care to avoid
incurring OSHA violations and to ensure
their continued ability to contract with the
federal government.
All of this begs the following questions: How
can a contractor prepare for inspection?
What should a contractor do during an
inspection? And, if necessary, how can a
contractor deal with OSHA citations?
Preparing for Inspection
Contractors should prepare a plan for
handling OSHA inspections. The plan
should identify the company’s contact
people and include internal policies for
dealing with OSHA during an inspection.
Whenever possible, contractors should also
consider conducting periodic internal audits
and inspections of records and safety to
confirm OSHA compliance.

A company representative should accompany the OSHA
inspector on the “walk around” tour of the workplace so
as to observe procedures and any interviews that take place
with employees. Please note that any information given to an
OSHA inspector can and will be used against the employer,
so the employer’s representative should be careful to only
answer specific questions and not volunteer information.
Dealing with Citations
If a workplace inspection reveals violations of safety and
health regulations or the employer’s general
duty to provide a safe and healthy
workplace, OSHA will issue a citation.
The citation will charge the employer
with a particular violation, set a time for
abatement or correction of the condition,
provide notification of proposed penalties,
and set forth the procedure for contesting
the charges before the Review Commission.

Given the
potentially
severe
ramifications
of failing an
OSHA review,
contractors
should take
steps to
prepare for an
inspection and
should know
their rights
both during
and after an
inspection.

When an employer receives a citation it can
correct the violations and pay the penalties.
However, this will result in a de facto
“admission” to the citation and appear on
the employer’s compliance record, which,
as has been discussed, could have federal
contracting implications. With that in
mind, the employer also has the option of
negotiating with OSHA to have the citation
or penalties amended or withdrawn, or it
can contest the citation before the Review
Commission.

Given the complexities of OSHA
procedures, the potentially serious
implications associated with citations, and
the current political climate, companies
facing OSHA violations should consult
with counsel to discuss their options. With
the right approach, companies can keep
their compliance record as clean as possible
so as to remain eligible for federal contracts. p

During the Inspection
When confronted with an OSHA inspector, companies
must first obtain as much information as possible about the
inspector’s purpose for being at the place of inspection. To
this end, the employer should seek to determine whether
the inspection is aimed at a specific alleged violation and
how the inspection was prompted or initiated.

About the Author: Kelly Buroker, an associate with
PilieroMazza, practices in the areas of government contracts,
small business programs, export control and compliance,
intellectual property, and litigation. Ms. Buroker can be
reached at kburoker@pilieromazza.com.

Visit us at www.pilieromazza. com.
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The Legal Advisor newsletter is published by
PilieroMazza PLLC, a law firm that provides
legal services to commercial businesses,
federal contractors, trade associations,
Indian tribes, Alaska Native Corporations and
other entities. If you have any comments or
suggestions for future articles, please contact
our editor, Jonathan Williams at jwilliams@
pilieromazza.com.

Capitol Hill
RECAP OF H.R. 5297 - THE SMALL
BUSINESS JOBS AND CREDIT ACT
OF 2010
By Ryan C. Bradel. Esq.

O

n September 27, 2010, President Obama signed
the Small Business Jobs and Credit Act of 2010
(H.R. 5297) (the Act). The Act is one of the
most sweeping reforms of the government’s small business
programs in years. Additionally, the Act includes a number
of financial benefits for small businesses including tax cuts
and provisions to create greater access to credit and capital.
One of the Act’s most important measures is a provision
to return parity to the various small business contracting
programs. Recent federal court and GAO decisions had
found that the HUBZone program was entitled to priority
over all other small business programs.
The Act also allows the SBA to create new mentor-protégé
programs, modeled after the 8(a) mentor-protégé program,
for service-disabled veteran-owned small businesses,
women-owned small businesses and HUBZone companies.
With regard to size standards, the Act requires the SBA to
6

Legal Advisor

re-evaluate every North American Industry Classification
System (NAICS) size standard at least every five years.
Furthermore, the Act creates stiff penalties for companies
that misrepresent their size for a set-aside procurement.
In another important development for small businesses,
the Act essentially codifies the GAO’s Delex decision which
allows multiple award task order contracts (MATOCS) and
MATOC task orders to be set-aside for small businesses.
The Act also creates rules and penalties for those prime
contractors that fail to pay their subcontractors or fail to
do so in a timely fashion. Lastly, the Act abolishes Small
Business Competitiveness Demonstration program.
Many of the reforms will not take shape or have effect until
SBA writes implementing regulations. PilieroMazza will
continue to monitor this new legislation and participate in
the development of the forthcoming regulations.
About the Author: Ryan C. Bradel, an associate with
PilieroMazza, practices in the area of litigation, government
contracts law and election/campaign finance law. Mr. Bradel
can be reached at rbradel@pilieromazza.com.
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