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Column: The importance of preservation of electronically-

stored information in contract disputes
By Paul W. Mengel, attorney, PilieroMazza PLLC

Contract disputes, whether
over performance, payment or in-
terpretation of terms, are an inevi-
tability of doing business and, in
an ideal world, when they arise they
would all be resolved through com-
promise and agreement.

But we do not live in an ideal
world, and contract litigation ap-
pears to be on the uptick as the
economy improves.

Whereas in the “old days” the
largest part of your contract file
might have been taken up by the
contract itself, the Information Age
has led to an explosion of document
generation and a concurrent and
exponential increase in the size of
electronic contract files and related
electronic communications. Not
only has the volume of information
and communications mushroomed,
but new devices and storage media

letter, usually sent by counsel for
a party that is either currently, or
about to be, engaged in litigation.

Such letters typically contain
a brief recitation of the nature of
the dispute and will advise the re-
cipient that it is required to pre-
serve, until further notice, all docu-
ments and records, in paper form
or ESI, relevant to the dispute.

However, while the actual no-
tice and demand remove any doubt
as to whether there is a duty to pre-
serve, the duty also arises when
the facts are such that a reason-
able person would conclude that a
dispute is pending such that would
involve the production of relevant
documents.

The discovery process
One of the most challenging,
time-consuming and costly aspects

other form, until further notice.

Your IT department should be
directed to ensure that all auto-de-
letes or other processes that may
be in place to routinely purge ESI
are disabled until further notice.
And, if you have not already done
so, a document retention policy and
readiness plan for litigation should
be implemented that will facilitate
the orderly organization and pres-
ervation of relevant ESI.

Failure to preserve ESI

There is a substantial down-
side if your company fails, after rea-
sonable notice of a dispute, to
promptly move to preserve ESI and
inadvertent deletion or destruction
of relevant information occurs dur-
ing the course of a contract dispute.
If your company has negligently, or
worse, willfully deleted ESI relevant



