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Don't get lost filing and prosecuting CDA claims
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MARCH 12, 2018

Although the Contract Disputes Act (“CDA”) is intended to
provide an efficient way for contractors to resolve disputes with
the Government, contractors often encounter difficulties when
submitting and prosecuting CDA claims.

A claim may not satisfy the CDAs requirements, such as
providing a certification or requesting a final decision.
Or, a contractor may face problems at the appeal stage due to
jurisdictional issues.

A recent decision from the Federal Circuit, Securiforce International
America LLC v. United States, 879 F.3d 1354 (Fed. Cir. 2018),
provides a good reminder on some of these issues.

In Securiforce, the contractor was awarded a requirements contract
to deliver fuel to eight sites in Irag. Shortly after performance
began, the Government partially terminated the contract for
convenience (“T4C") because the contractor would not be able to
deliver the fuel from an approved source.

Subsequently, when the Government placed orders for delivery
at two of the remaining sites, the contractor advised the
Government that it would not be able to meet the delivery
deadlines.

The Government responded by sending the contractor a cure
notice, and the contractor responded by asserting that Government
breaches, including the allegedly improper T4C, excused the
late deliveries. The Government disagreed and terminated the
remainder of the contract for default (“T4D").

The contractor filed a complaint at the Court of Federal Claims
("COFC"), seeking an order that the T4D was improper. After filing
the complaint, the contractor sent the contracting officer a letter,
requesting a final decision that the T4C was improper.

The contracting officer denied the request because the letter did
not seek a sum certain. The contractor then amended its COFC
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complaint to include a request for an order declaring that the T4C
was improper.

After a trial, the COFC held that the contracting officer abused her
discretion with respect to the T4C but that the T4D was justified.
The contractor appealed to the Federal Circuit.

The Federal Circuit determined that the COFC should not
have reviewed the propriety of the T4C because the letter
that the contractor submitted did not satisfy the CDA's
requirements. Namely, the letter did not seek a specific amount
of money (also known as a sum certain) — a requirement
for a CDA claim.

The Federal Circuit reasoned that although the contractor
presented its letter as a claim seeking declaratory relief, a finding
that the T4C was improper would entitle the contractor to
damages. For this reason, the contractor was required to demand
a sum certain in its claim, and its failure to do so meant that the
COFC could not hear its appeal.

As for the T4D, the Federal Circuit held that the contractor could
use the T4C as an argument to challenge the T4D, but the Federal
Circuit agreed with the COFC that the T4D was justified.

It is all too easy to get lost in a labyrinth when submitting a
CDA claim or prosecuting an appeal. CDA claims often involve
substantial sums or serious issues that can make or break a
business.

As shown in Securiforce, a relatively minor omission can thwart a
claim or an appeal. It is important to have a full understanding of
the requirements and the process.

This article first appeared in the March 12, 2018, edition of
Westlaw Journal Government Contract.

* © 2018 Michelle Litteken, Esq., PilieroMazza

the answer company™

THOMSON REUTERS®




THOMSON REUTERS EXPERT ANALYSIS

Michelle Litteken is an associate with PilieroMazza in Washington, where she
practices in the government contracts law and litigation groups. She represents
clients in bid protests before the Government Accountability Office and the
Court of Federal Claims and in size and status protests at the Small Business
Administration and the Office of Hearings and Appeals. She assists clients in
preparing claims, requests for equitable adjustment and termination settlement

proposals, and prosecutes contractor claims under the Contract Disputes Act. She can be reached
at mlitteken@pilieromazza.com. This expert analysis was originally published Feb. 2 on the firm’s
website. Republished with permission.

Thomson Reuters develops and delivers intelligent information and solutions for professionals,
connecting and empowering global markets. We enable professionals to make the decisions that
matter most, all powered by the world’s most trusted news organization.

This publication was created to provide you with accurate and authoritative information concerning the subject matter covered, however it may not necessarily have been prepared by persons licensed to practice law in a
particular jurisdiction. The publisher is not engaged in rendering legal or other professional advice, and this publication is not a substitute for the advice of an attorney. If you require legal or other expert advice, you should
seek the services of a competent attorney or other professional. For subscription information, please visit legalsolutions.thomsonreuters.com.

2 | MARCH 12, 2018 Thomson Reuters



